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ERRATUM 


The third paragraph of the Preface entitled “The European 
Common Market” should read: 


The present article analyzes the machinery, objectives, and 
potentialities of the Common Market. It is still too early to pre- 
dict how critical are the weaknesses inherent in the structure. 
But whatever the fate of this venture, political and economic 
forces seem to be driving irresistibly toward some form of Euro- 
pean integration. As J. D. Zellerbach, United States Ambassador 
to Italy, said recently, the Common Market and Euratom Treaties 
will “take their place in history. They are, I believe, no less 
than the seal and confirmation of a new philosophy of relations 
among peoples and states.” 




















THE EUROPEAN COMMON MARKET 


The bastions of European national separatism have been sub- 
jected to repeated assaults during the past ten years. Some of 
these assaults, like the European Defence Community, have 
failed. Others, like the Coal and Steel Community, have suc- 
ceeded. A few efforts at integration have embraced most of West- 
ern Europe; but it is in a more limited area — “little Europe” — 
that the most dramatic steps have been taken. The latest and, 
in some ways, the most ambitious is the Common Market Treaty 
which entered into force on 1 January 1958. 

The task of uniting the 160,000,000 inhabitants of “little 
Europe” will not be easy. The absence of the United Kingdom 
and the presence of overseas territories will inevitably create 
serious problems, as will the difference in the economies of the 
six countries. France, for example, has full employment and high 
standards of living; Italy extensive unemployment and far lower 
standards. Even more serious, perhaps, is the unwillingness of 
the countries concerned to accept the necessity of a common 
economic policy. 

The present article analyzes the machinery, objectives, and 
potentialities of the Common Market. It is still too early to pre- 
dict how critical are the weaknesses inherent in the structure. 
But whatever the fate of this venture, political and economic 
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pean integration. As J. D. Zellerbach, United States Ambassador 
to Italy, said recently, the Common Market and Euratom Treat- 
ies will “take their place in history. They are, I believe, no less 
than the seal and confirmation of a new philosophy of relations 
among peoples and states.” 
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Europe Moves Toward Integration 


HE MAGNITUDE OF THE PROBLEMS THAT FACED WESTERN 

Europe at the end of the second World War might 
well have produced immediate concerted efforts for their 
solution. However, for several years governments were so 
preoccupied with their internal political and economic difh- 
culties that they had no interest in more sweeping, seemingly 
utopian, projects. In fact, paradoxically, the impetus for 
European economic cooperation came not from Europe but 
from the United States—from Secretary of State George C. 
Marshall in a speech at Harvard University on 5 June 1947. 

The United States program—known as the “Marshall 
Plan” —envisaged that United States assistance should be 
given to an organization of all European states desiring to 
receive such assistance rather than to individual states. Al- 
though the USSR and other Eastern European states refused 
to participate in this program, sixteen countries met in Paris 
in April 1948 and formed the Organization for European 
Economic Co-operation (OEEC).’ 

The purpose of OEEC was not just to allocate among 
its members the financial assistance from the United States, 
but also to coordinate the economic development of West- 
ern Europe. Insofar as United States assistance was con- 
cerned, the member countries had no choice but to reach 
agreement among themselves. Given the nature of the task, 


1 Austria, Belgium, Denmark, France, Germany, Greece, Iceland, Ireland, 
Italy, Luxembourg, Norway, the Netherlands, Portugal, Sweden, Turkey, and 
the United Kingdom. Switzerland has become a member of OEEC without re- 
questing any United States aid. 
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there could be no fundamental disagreement that could pre- 
vent the Organization from functioning. Coordination of 
development plans, however, was another matter, particu- 
larly for a body which had been designed simply as a frame- 
work for intergovernmental negotiations and which had 
no powers of its own. From the very beginning, OEEC 
failed to achieve its broader objective; it limited itself to 
providing a forum for discussion and to carrying out studies 
on economic questions. The impartiality of its studies was 
guaranteed by its international character. 

However, in the realm of intra-European trade, OEEC 
played and continues to play a role of real importance. 
Its efforts at exchange liberalization have been increasingly 
successful and quotas among members have been progres- 
sively enlarged. Nevertheless, the foundations of this prog- 
ress remain precarious, as every country has the right to 
suspend application of liberalization measures if there is 
a crisis in its balance of payments. At the same time, the 
creation of the European Payments Union (EPU) in 1950 
within the framework of OEEC has made it possible to re- 
establish to a very considerable degree multilateral exchange 
convertibility in Western Europe and thereby to increase 
trade. 


“Little Europe” 


Despite a recognition of the progress achieved through 
OEEC and of the value of the opportunity for an exchange 
of views provided by the United Nations Economic Commis- 
sion for Europe, six Western European countries have tried 
for several years to strengthen the bonds, both economic 
and political, that link them. The six countries, which have 
collaborated with varying degrees of success, are Belgium, 
France, the German Federal Republic, Italy, Luxembourg, 
and the Netherlands. 

The first of these efforts involved Belgium, Luxem- 
bourg, and the Netherlands. Belgium and Luxembourg had 
had an economic union since 1921. Negotiations between 
them and the Netherlands, which began in 1943 while they 
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were all still under German occupation, resulted in 1944 
in a customs union agreement. Since then the implementa- 
tion of Benelux, slow at first, has become increasingly rapid. 
Unification of the national economies is far from being 
achieved, but already goods, persons, and capital can circu- 
late with relative ease. Successive agreements have made it 
possible to overcome problems as they arise, and if the re- 
sults of the policy adopted have seldom been spectacular, 
they have satisfied the three countries concerned. 

A very different fate met the Franco-Italian customs 
union which was provided for in the 1949 Treaty of Paris. 
In this case the products of the two countries are similar, 
while in Benelux the industrial economies of Belgium and 
Luxembourg are complementary to the agricultural econ- 
omy of the Netherlands. Employers in both France and Italy 
opposed implementation of the ‘Treaty and their opposition 
was reinforced by French labor unions frightened by the 
prospect of an influx of unemployed Italians. In consequence 
the Treaty has remained a dead letter. 

The idea of a common market limited to coal and steel 
was advanced in May 1950 by Robert Schuman, French For- 
eign Minister, and was brought into being in record time. 
The purpose of the Schuman Plan was primarily political. 
It was designed to effect a Franco-German reconciliation by 
pooling a vital sector of their economies. In addition to 
France and Germany, four other countries—Italy and the 
three members of Benelux—signed the Treaty setting up the 
European Coal and Steel Community (ECSC) in April 1952. 

The Coal and Steel Community is a highly original 
venture. It has created among its six members a common 
market limited to coal and steel production and this produc- 
tion has been removed from the controls of national gov- 
ernments. A collegial High Authority, not subject to gov- 
ernmental veto, has been charged with the task of elimina- 
ting progressively, during a five-year transitional period end- 
ing in 1958, all barriers and obstacles to trade in coal and 
steel. The High Authority has direct authority over the in- 
dustries and citizens of the six countries and ‘has the right 
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ol levying taxes. It is responsible to a special parliamentary 
assembly and subject to a court of justice. 

Although the High Authority has exercised great re- 
straint in using its broad powers, particularly in regard to 
coordinating the flow of investments into industrial devel- 
opment, ECSC has made possible considerable economic 
progress. ‘The elimination of national barriers on coal and 
steel has led to a more rational flow of trade and to its 
increase, as well as to a lowering of transport prices. Thanks 
to the precautions that have been taken, dislocations in- 
volved in re-adapting enterprises adversely affected by the 
abandonment of protective tariffs have been remarkably 
slight. Unquestionably, the fact that between 1954 and 1957 
European economies have been expanding has contributed 
to the success of the venture. 

On the political level, however, the supranational char- 
acter of the institution has created some problems. ECSC 
has entailed the abandonment of a fairly substantial degree 
of sovereignty, and large sectors of French public opinion 
have not become reconciled to this. It has also meant the 
exclusion of the United Kingdom, which is strongly opposed 
to supranational bodies and is willing to cooperate only 
within an intergovernmental framework. The limitations 
on sovereignty and the absence of the United Kingdom have 
been the two principal arguments advanced by the French 
opponents of “little Europe.” 


Setbacks 


Several other efforts were made by the countries ot 
“little Europe” to establish unions for limited purposes, 
principally agricultural and military, but all these failed 
at various stages of their development. Several projects dis- 
cussed in 1950 and 1951 were designed to achieve in other 
sectors of the economy what ECSC was intended to do for 
coal and steel. The idea of a European agricultural organiza- 
tion—the Green Pool—was the object of elaborate negotia- 
tions but has scarcely even been mentioned since 1954. 
Other efforts at integration limited to specific sectors such 
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as transport and pharmaceutical products were made on 
various occasions but never resulted in an agreement. The 
most serious failure, however, was that of the European De- 
fence Community (EDC). 

The refusal of the majority of French Deputies on 
30 August 1954 to ratify the EDC Treaty marked the be- 
ginning of a period in which all efforts at European inte- 
gration ceased. As the objective of EDC was not economic, 
its consideration falls outside the scope of this article. How- 
ever, it is worth remembering that EDC implied a substan- 
tial surrender of sovereignty, that the origin of the idea 
was French, and that a number of concessions were made 
by the other signatory countries even after conclusion of 
the Treaty. It therefore appeared that the vote of the French 
National Assembly amounted to a definitive and spectacular 
refusal to accept integration of the six countries. From then 
on there could be no question of achieving the European 
Political Community that had been envisaged as an exten- 
sion of EDC. 


New Impetus Toward Integration 


Three years after ratification of the Treaty creating the 
European Coal and Steel Community and one year after 
rejection of EDC, the governments of the six countries of 
“little Europe’”—Belgium, France, Germany, Italy, Luxem- 
bourg, and the Netherlands—made a new effort to achieve 
European integration. This was the formal purpose of the 
conference of the six Foreign Ministers in Messina in June 
1955. Remembering the failure to achieve military integra- 
tion and believing that the lack of progress in the negotia- 
tions to pool resources in specific fields was due to the very 
narrowness of the objectives, the six Ministers decided to 
study the creation of a common market among their coun- 
tries. They accepted with enthusiasm a proposal put for- 
ward by the Benelux countries to “pursue the establishment 
of a United Europe by developing common institutions, by 
the progressive fusion of national economies, by creating a 
common market, and by the progressive harmonization of 
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social policies.”* The resolution they adopted provided for 
the creation of a preparatory committee of governmental 
delegates, assisted by experts, under the chairmanship of 
some well-known political figure. 

The individual chosen to head this committee was the 
Belgian Foreign Minister Paul-Henri Spaak, a man well 
known for his energy and his devotion to the cause of 
European unification. Under his supervision, the experts 
made rapid progress and the report of the heads of delega- 
tions was submitted on 21 April 1956.* It was divided into 
three sections: the first dealt with the Common Market; the 
second with an Atomic Energy Community; and the third 
with “areas requiring immediate attention’—sources of 
energy other than nuclear, air transport, postal services, and 
telecommunications. Progress with respect to “areas requir- 
ing immediate attention” has been negligible. The Treaty 
establishing the European Atomic Energy Agency (Euratom) 
came into effect concurrently with the Treaty creating the 
Common Market. Euratom is intended to provide extensive 
cooperation in a very limited field. Institutionally, it is closely 
linked with the Common Market. 

Regarding the Common Market, the Spaak Report laid 
down a whole series of principles and rules. The Common 
Market was to be a real customs union and not merely a 
free trade area; that is to say, there would be a common 
external tariff. It was to be brought into being according 
to a definite timetable, with a maximum delay of fifteen 
years; its supranational powers were to be limited and ques- 
tions of general policy would remain within the jurisdiction 
of governments. The Spaak Report was adopted at the Venice 
Conference which met on 29 and 30 May 1956. 


2 Resolution adopted by the Foreign Ministers of the states members of the 
Coal and Steel Community during the Messina Conference, 1-2 June 1955. 
Editor’s translation. A text of this resolution may be found in United Kingdom 
Cmnd. 9525 (H.M.S.O., July 1955). 

3 Intergovernmental Committee of the Messina Conference, Rapport des Chefs 
de Délégation .. . (Brussels, 21 Apr. 1956). Editor’s translation. Henceforth 
this document will be referred to as the “Spaak Report.” 
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Even at the Venice Conference, the French delegates, 
conscious of the hostility of industrial and agricultural sec- 
tors of their country, asked for a number of concessions 
without which, it was maintained, ratification would prove 
very difficult. These involved inclusion of overseas territories 
in the Common Market, harmonization of social benefits, 
and decisions on the problems of equalizing salaries for 
men and women, paid vacations, and overtime pay. Subse- 
quently France made further demands that were responsible 
for most of the difficulties encountered during the negotia- 
tions. One of the most important concerned French objec- 
tions to the establishment of a rigid timetable for bringing 
the Common Market into being. Several conferences were 
needed to overcome this and other obstacles, and in the 
end France achieved most of the concessions it sought. 

The Common Market Treaty was signed in Rome, to- 
gether with the Euratom Treaty, on 25 March 1957 and 
was speedily submitted to the national parliaments for rati- 
fication. The other countries, anxious to avoid a repetition 
of the EDC experience, deferred action until the French 
National Assembly had pronounced itself. In that body, a 
lively debate was held on the remarkable report made by 
Alain Savary on behalf of the Foreign Affairs Committee.‘ 
M. Savary did not hide the dangers to the French economy 
but he emphasized that the Common Market would open 
up opportunities and that the efforts it would require would 
have salutary effects. France would be obliged to forego the 
protection of anachronistic enterprises that were acting as 
a brake on its development. 

Pierre Mendés-France, however, maintained that the 
Rhine Valley, the industrial center of “little Europe,” would 


4France, Assemblée Nationale, Troisiéme législature, Session ordinaire de 
1956/57, No. 5266, Annexe au procés-verbal de la séance du 26 juin 1957, 
Rapport . . . sur le projet de loi (No. 4676) autorisant le Président de la 
République 4a ratifier: 1) le traité instituant la Communauté economique 
européenne ...; 2) le traité instituant la Communauté européenne de l’Energie 
atomique ..., par MM. Savary et July (Dispositions rélatives 4 la Communauté 


économique européenne, par M. Savary). 
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certainly be the principal beneficiary and declared that the 
French economy should modernize itself before participating 
in the Common Market. He argued that political morality, 
the dignity of France, and its real interests required that no 
obligations be undertaken that could not be fulfilled.° 

Despite this opposition, the Assembly on 9 July 1957 
approved the Treaty by a vote of 342 to 234. This opened 
the way for action by the other countries and, in turn, Ger- 
many, Italy, Belgium, the Netherlands, and Luxembourg 
all ratified the two Rome Treaties. The only significant op- 
position came from the Communists. The Common Market 
Treaty came into effect on 1 January 1958, and on 8 Janu- 
ary, the members of the Commission, headed by Walter 
Hallstein of Germany, were appointed. 


ECSC, EEC, and Euratom 


The creation of ECSC had been considered as one step 
toward the goal of European integration, but the suprana- 
tional character of that organization made it impossible to 
assign to it the task of establishing a broader common mar- 
ket. However, the psychological and political impossibility 
of undoing what had already been achieved saved ECSC from 
being wiped out. 

The economic integration of the six countries and their 
160,000,000 inhabitants, which has been pursued by such 
varied means, runs the danger of encountering serious obsta- 
cles. The drafters of the Treaty tried to anticipate these and 
to endow the Common Market—or, to use the official title, 
the European Economic Community (EEC)—with the capac- 
ity to meet them.® Therefore, before analyzing the substance 
of the problems, it is necessary to look at the institutional 
machinery created by the Treaty. 


5 Le Monde (Paris), 9 July 1957. 

6 Raymond Bertrand, “The European Common Market Proposal,” Interna- 
tional Organization, Vol. 10, No. 4 (Nov. 1956), pp. 559-74; and Jean Meynaud, 
Le Marché Commun, Essai de Présentation Générale (Paris, Centre d’Etudes 
Economiques, Mar. 1957) are among the best analyses published before the 
Treaty was signed. 
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Structure of the Community 


; es EUROPEAN ECONOMIC COMMUNITY, UNLIKE OEEC OR 
the General Agreement on Tariffs and Trade (GATT), 
is not a body lacking in decision-making powers and totally 
dependent for its functioning upon agreement among its 
member states; nor are its organs essentially technical in 
character. Although its structure is very similar to that of 
the Coal and Steel Community, EEC has fewer suprana- 
tional powers than the ECSC High Authority. The evo- 
lutionary trends it is designed to set in motion should, 
in the view of its supporters, be irreversible. 

The Report submitted by Paul-Henri Spaak in April 
1956, pointing to the multiplicity and importance of the 
Community’s tasks, concluded that it would be impossible 
for the text of the treaty itself to spell out in detail the rules 
and duties requisite for efficient operation: “The more the 
operation of the market and changing circumstances call for 
flexibility, the more must we rely on instiiutions with special 
powers and on a diversity of procedure adequate for the 
handling of the manifold problems that may arise.’ 

Thus the experts sought a treaty that would be flexible 
and institutions that would be capable of dealing with the 
problems created by the treaty’s progressive translation in- 
to practice. Believing that it was necessary to distinguish 
between those questions of general economic policy that 
fall within the domain reserved to governments and those 
problems basic to the operation of the Common Market, 


7 Spaak Report, op. cit., p. 23. Editor’s translation. 
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the experts proposed the establishment of four major or- 
gans: a Council of Ministers, a European Commission, an 
Assembly, and a Court. It was also’ proposed that the rule 
of unanimity should normally apply to acts of the Council 
of Ministers—the instrument for consultation among gov- 
ernments with a view to coordinating general economic 
policies and arriving at decisions requiring common consent. 

The European Commission—an organ independent of 
national governments—was to be responsible for super- 
vising the application of regulations governing the Com- 
mon Market. It was to ensure that these regulations be 
adhered to and, when necessary, that decisions be reached 
with the requisite speed. The experts envisioned this per- 
manent body as acquiring increasing authority and inde- 
pendence by virtue of the unbiased nature of its recom- 
mendations to governments. Given the impartiality of the 
Commission's proposals, the veto right of member states 
might be abolished in certain fields or after a given period. 
The Commission’s proposals would then have an increased 
chance of being accepted by the Council.® 

Parliamentary control over this body, according to the 
Spaak plan, was to be exercised by an Assembly endowed 
with the right of censure. It was this organ that was to pass 
on the budget of the Community and review decisions of 
the Commission and proposals transmitted to the Council. 

Finally, there was to be a Court which would have 


jurisdiction over complaints concerning infringement of the 
treaty by the Member States or by individual firms and over 
appeals against the decisions of the European Commission, 
which it may annul, though it will not be empowered to give 
a different decision.® 


The Spaak Report proposed that the Assembly and Court 
of the Coal and Steel Community be enlarged and serve as 
the Assembly and Court of the Common Market. 


8 Jbid., p. 24. Editor’s translation. 
9 Jbid., p. 25. Editor’s translation. 
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During the negotiations that preceded the signing of 
the Treaty, the supranational characteristics of the organs 
proposed in the Report—already less pronounced than those 
of ECSC—were further attenuated, principally at the in- 
sistence of the French delegation. The latter, concerned 
with the problem of ratification and bearing in mind the 
experience of the European Defence Community, insisted 
on multiplying escape clauses and increasing the number 
of situations requiring unanimity. France also obtained the 
partial abandonment of a precise timetable, which was one 
of the most original features of the project. Nevertheless 
the conclusion to be drawn from a detailed examination of 
the organization and procedures of the Community’s prin- 
cipal organs—Council, Commission, Assembly, and Court 
—is that the main lines of the Spaak Report have been 
maintained. 


The Council 


The Council, responsible for ensuring coordination of 
the general economic policies of the Treaty signatories and 
exercising powers of decision (Article 145),’° is composed 
of one member from each government. The chairmanship 
is assumed in rotation: (Article 146). Normally the Council 
acts only on a proposal by the Commission, which it may 
not amend except by unanimous vote (Article 149). In 
regard to questions of major importance or those that pose 
political problems, however, the authority of the Council 
is supreme. These include progression to the second stage 
of the Common Market, adherence of third states, and de- 
cisions to suspend emergency measures taken by a state. In 
addition, the Council may act without formal concurrence 
of the Commission on such matters as its own rules of pro- 


10 References in parentheses are to Articles of the Treaty Establishing the 
European Economic Community. No official English text exists. Citations in this 
study are from the unofficial translation published, with connected documents, 
by the Secretariat of the Interim Committee for the Common Market and 
Euratom, Brussels. 
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cedure, remuneration of members of the various organs of 
the Community, and adoption of the Statute of the Court. 
In those few cases where, for reasons of urgency, the Com- 
mission has the power of decision (as, for example, the in- 
vocation of emergency measures), its acts may subsequently 
be revoked by the Council. 

“Except where otherwise provided . . . conclusions of 
the Council shall be reached by a majority vote of its mem- 
bers’ (Article 148). However, the exceptions are so nu- 
merous that a simple majority—four out of six—applies 
only in rare instances, principally as regards the develop- 
ment of the Community’s organs. In most other instances 
decisions require unanimity, a “qualified” majority, or ad 
hoc majorities. 

Unanimity is required for a wide range of Council de- 
cisions during the twelve to fifteen year transitional period 
provided for implementation of the Treaty. Even after this 
period, the unanimity rule will obtain for acts sufficiently 
important to require the compliance of all member states 
(for example, the harmonization of legislation and the co- 
ordination of policies), for acts that implement the Treaty 
(as, for example, the institution of programs provided for 
in the Treaty), and for certain acts that constitute modifi- 
cations of the Treaty (such as an increase in the number of 
judges of the Court or adherence of third states). Thus in 
every field member states retain full sovereignty and the de- 
cisions of the Council must in each case be consonant with 
the position of the most conservative state. Nevertheless, 
abstentions cannot block the adoption of measures requir- 
ing unanimity. 

The qualified majority necessary for most of the de- 
cisions on matters covered by the Treaty is arrived at by a 
system of weighted voting. This gives a total of seventeen 
votes to the six member governments.’ Whenever a Council 
decision must be based on a proposal from the Commision, 
the qualified Council majority required is any twelve votes. 


11 See Table 1. 
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TABLE 1 


REPRESENTATION IN ORGANS OF 
EUROPEAN ECONOMIC COMMUNITY 


Votes in Delegates to Delegates to Economic 
Country Council Assembly and Social Committee 
France 36 24 
Germany 36 
Italy 36 
Belgium 14 
Netherlands 14 
Luxembourg 6 


Total 142 101 


In all other cases, the twelve votes must include at least four 
states (Article 148). Such weighting makes it possible for 
the great powers to have their wishes prevail if the decision 
relates to a proposal of the Commission. The system en- 
courages agreement among France, Germany, and Italy— 
the three “great powers’ of the Community—and prevents 
any one of them, with the support of Luxembourg, from 


vetoing a proposal not requiring unanimity. Thus it tends 
to inhibit the development of two permanent blocs within 
the Council. 


Ad hoc majorities are called for in three instances. To 
abolish minimum agricultural prices at the end of the 
period of transition the same weighting applies as in cases 
calling for a qualified majority, but only nine of the seven- 
teen votes are needed (Article 44). To adopt the budget of 
the European Social Fund (Article 203) and to take de- 
cisions concerning the Development Fund for the Overseas 
Countries and Territories associated with the Community,” 
ad hoc majorities of 67 out of 100 based on a different system 
of weighting are required: in the former case weighting is 
directly proportional to contributions, and in the latter 
roughly so. 


12 Implementing Convention Relating to the Association with the Community 
of the Overseas Countries and Territories, Article 7. 
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The Commission 


The Commission is composed of nine nationals of 
member states, selected for their “general competence” and 
“indisputable independence” (Article 157). The Commis- 
sion, which no longer bears the ambitious title of “Euro- 
pean Commission” given to it in the Spaak Report, is a col- 
legial organ which acts by a simple majority. Elected for 
four-year terms by agreement among the governments, the 
members are re-eligible for an indefinite period (Article 158). 
They are independent of governments and serve the general 
interest of the Community (Article 157). 

The Commission is the permanent organ of the Com- 
munity. It submits annually to the Assembly a general re- 
port on the work of the Community (Article 156), replies 
to questions put to it by the Assembly or its members 
(Article 140), and is responsible to the Assembly. If a mo- 
tion censuring the activities of the Commission is adopted 
by two thirds of those voting, representing a majority of 
the members of the Assembly, the members of the Com- 
mission shall resign their office in a body (Article 144). 

The Commission is specifically charged with super- 
vising the application of the provisions of the Treaty and 
measures adopted by the organs of the Community created 
by the Treaty. To these ends, it can formulate recommenda- 
tions or opinions which, however, merely suggest action and 
have no binding force (Article 189). It can also assemble 
and verify information (Article 213). Its right to address 
to the Council precise proposals for action, which the Coun- 
cil may not amend except by unanimous vote, makes the 
Commission the normal source of Council decisions. The 
permanent body is therefore far more than a secretariat. 

Moreover, the Commission is empowered to make its 
own decisions either to carry out measures specifically pro- 
vided for by the Treaty, or to examine and authorize safe- 
guard measures by member states in cases of emergency 
(Article 108), such as a balance of payments crisis. It is the 
Commission that administers the finances of the Commu- 
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nity and represents it in legal matters and in relations with 
international organizations and with third countries. 

However, power is in fact concentrated in the hands 
of the Council; the influence of the Commission will doubt- 
less depend upon the personal authority of its members and 
the conception that they hold of their functions, as well as 
upon the extent of the difficulties encountered in bringing 
the Common Market into being. The High Authority of 
ECSC has much more extensive powers than the Commis- 
sion of EEC: it can act without preliminary authorization 
from governments and can take decisions that are binding 
not only on governments but also on the coal and steel 
industries of the six countries; in thus acting it is subject 
to no right of veto. 


The Assembly 


As in the case of ECSC, the Treaty envisages for the 
European Economic Community parliamentary control over 
the executive. The EEC is to have an Assembly of 142 
members appointed by the national parliaments in accord- 
ance with the quota allotted to each state (Article 138).% 
The Spaak Report, as was pointed out above, had recom- 
mended that this function be assumed by the Common 
Assembly of ECSC enlarged for the purpose. This recom- 
mendation was supported by the negotiators. Effect was not 
given to it in the text of the Treaty itself; but, by virtue of 
the Convention Relating to Certain Institutions Common 
to the European Communities, the Assembly of EEC is 
the same as that of ECSC and Euratom.” Article 21 of the 
Treaty establishing ECSC has accordingly been modified 
and the new Assembly will assume from the beginning the 
duties of the Common Assembly of ECSC. 

This re-organization of European institutions is a 
praiseworthy response to a desire for simplicity and eff- 


13 See Table 1, p. 335. 
14 Convention Relating to Certain Institutions Common to the European Com- 
munities, Articles 1 and 2. 
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ciency; however, it creates the unprecedented situation of 
three international executive bodies with different statutes, 
operating in the same area together with six national gov- 
ernments, all three bodies responsible to a single parlia- 
mentary Assembly appointed by the six national parliaments. 
Even the appointment by the national parliaments is not 
a certainty. The Treaty provides that “the Assembly shall 
draw up proposals for elections by direct universal suffrage 
in accordance with a uniform procedure in all Member 
States” (Article 138). Should there be a direct election, a 
true European parliament would be brought into being that 
might command greater authority. But what problems would 
then be posed by the lack of any federal executive body? 
That is the question to which we shall turn in the last 
chapter.*® 

The Assembly now has in regard to EEC and Euratom 
considerably greater powers than it has over ECSC. As far 
as this last body is concerned, the Assembly can exercise its 
right of censure only once a year—when the High Authority 
submits its annual report—while with respect to EEC and 
Euratom, the Assembly may be seized of a motion of censure 
at any time. The adoption of such a motion by a two-thirds 
majority requires, as has been seen, the resignation of the 
members of the Commission in a body. 

It is difficult to make any forecasts about the function- 
ing of the Assembly. In the ECSC Assembly, political group- 
ings have developed and voting alignments do not follow, 
as they did in the beginning, essentially national lines. Prob- 
ably the same will be true of the new Assembly. Everything 
will depend upon the political composition of the Assembly, 
that is to say, upon the method of appointment adopted by 
the national parliaments. So far, for example, the Commu- 
nist parties have not sought seats in the ECSC Common 
Assembly, but there is no way of knowing whether this will 
hold true for the new Assembly or, if there are direct elec- 
tions, what electoral system will be adopted. In any case a 





15 See pp. 373-81. 
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two-thirds majority against the Commission will not be easy 
to achieve unless implementation of the Treaty creates ex- 
tremely grave problems. A simple majority against the Com- 
mission, while without legal consequences, would neverthe- 
less exert considerable moral pressure. 


Court of Justice 


For the judicial organ of the Community, the same solu- 
tion has been adopted as for the Assembly: the duties of 
the Court are prescribed in the Treaty, and the convention 
on common institutions provides that the Court shall re- 
place that of ECSC. Its terms of reference in regard to Eura- 
tom are identical with those for EEC. 

The single Court is composed of seven judges who may 
form Chambers of three or five judges (Article 165). It is 
assisted by two advocates-general whose duty is to present 
publicly “reasoned conclusions” on cases submitted to the 
Court (Article 166). The judges and the advocates-general 
are appointed by agreement among the member govern- 
ments for six-year terms, the terms overlapping to ensure 
continuity of jurisprudence. The President of the Court is 
appointed by the judges for three years but may be re-elected 
(Article 167). A protocol on the Statute of the Court of 
Justice outlines the functions and organization; the Court 
will prepare its own rules of procedure which must be 
approved unanimously by the Council. 

The Court “shall ensure observance of law and justice 
in the interpretation and application of this Treaty” (Arti- 
cle 164). In this capacity it can hear appeals by member 
states against each other, appeals by the Commission against 
member states, appeals against the Council or the Commis- 
sion, and disputes relating to the European Investment Bank. 
In addition it is charged with interpreting the Treaty, de- 
cisions of organs of the Community, and the statutes of its 
institutions. It can review—and this right is explicitly stipu- 
lated (Article 173)—the legality of decisions (as opposed to 
recommendations or opinions) of the Council and the Com- 
mission and thus can annul them. 
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In theory, as in the case of the Assembly, the identity 
of the Court provided for in the Common Market and Eura- 
tom Treaties is quite distinct from the identity of that estab- 
lished by the ECSC Treaty and their powers are not identi- 
cal. Thus while the Court can reverse decisions of the ECSC 
Assembly, it has no comparable authority in regard to EEC 
or Euratom. But, as has been seen, the ECSC Assembly has 
in fact become the Assembly of EEC and Euratom; and 
among the subjects covered by the three treaties—the most 
comprehensive being that of EEC—there are definite points 
of overlap. The Court, which exercises different powers over 
the Assembly depending upon the question with which the 
latter is dealing, may have to pass upon its own competence. 
What would happen if its verdict were not acceptable is 
impossible to foresee. 


Advisory Organs 


In addition to the four major organs responsible for 
the achievement of the Community’s tasks, the Treaty pro- 
vides for an Economic and Social Committee to advise the 
Council and the Commission, and for several other special- 
ized committees. 

The Economic and Social Committee is composed of 
101 representatives of “the various categories of economic 
and social life, in particular, representatives of producers, 
agriculturists, transport operators, workers, merchants, arti- 
sans, the liberal professions and of the general interest”’ 
(Article 193). They are elected by unanimous vote of the 
Council for four-year terms. Each state submits to the Coun- 
cil a list of twice as many candidates as it is entitled to have 
as representatives.’® In arriving at its decision, the Council 
must consult the Commission and may also obtain the 
advice of European organizations representing the various 
economic and social sectors. However, the necessity of ade- 
quate representation for the various categories must be borne 


16 See Table 1, p. 335. 
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in mind (Article 195). ‘wo specialized sections of the Com- 
mittee are expressly provided for in the Treaty—agriculture 
and transport. 

The Economic and Social Committee must be consulted 
by the Council and by the Commission in a certain number 
of cases stipulated in the Treaty. Although it is impossible 
to estimate the weight that will be attached to its advice— 
the experience of ECSC in this connection is not conclusive 
—it is clear that much will depend upon the influence and 
power of the organizations represented by its members. It 
is true that the Treaty declares that “members of the Com- 
mittee shall be appointed in their personal capacity and shall 
not be bound by any mandatory instructions” (Article 194); 
but such a provision appears meaningless and perhaps not 
even desirable. The real questions are, how representative 
the Council will be, what equilibrium there will be among 
the various categories, and what blocs will develop. At the 
present time there are no regional European professional 
organizations; the system encourages their creation or at 
least cooperation among the various existing national organi- 
zations of both management and labor. Will we witness 
the formation, for example, of a management federation of 
the six countries and three principal labor union feder- 
ations (Christian, Socialist, and Communist)? What ele- 
ments of cohesion will they have? Will national divergencies 
prove stronger than professional affiliations? Experience in 
this field will be particularly interesting to follow. 

The Economic and Social Committee is the only one 
of the consultative bodies with a broad mandate. Although 
the others may be of considerable importance in their spe- 
cialized fields, space will not permit more than a listing in 
the present article: an expert advisory transport committee 
(Article 83), special committees appointed by the Council 
to assist the Commission in the negotiation of tariff agree- 
ments with third countries (Article 111), and a committee 
of government delegates and representatives of trade unions 
and of employers’ associations to administer the European 
Social Fund (Article 124). 
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The Treaty also provides for the creation of a few or- 
ganizations with limited fields of action to ease the transi- 
tion to the Common Market and implement the policy of 
the Community. These include the European Investment 
Bank, the European Social Fund, and the Development 
Fund for the Overseas Countries and Territories. 


European Institutional Framework 


It was the task of ECSC to create a common market for 
coal and steel products pending, and in fact opening the way 
for, a wider common market. It would have been possible 
in theory to envisage a single institution responsible for the 
economic unification of the six countries, but in practice 
certain countries, particularly France, are not very happy 
about surrendering certain of their sovereign powers to an 
international organization, even if the organization makes 
only the most circumspect use of its supranational authority. 
Since it was impossible, in the case of coal and steel, to undo 
what had been done, the idea of a single organic whole was 
abandoned; ‘hence the complexity of the system adopted 
and the difference, already mentioned, in the powers of the 
Assembly and the Court in respect of the various institu- 
tions. Coal and steel will therefore continue to constitute an 
enclave governed by a special statute and free from the au- 
thority of governments: the decisions of the High Authority 
are directly executory. In EEC, on the contrary, the organs 
can act in many cases only through government channels, 
that is, with the agreement of the states concerned. The de- 
cisions of the Community as they affect states are only broad 
policy directives—and significantly this point was stressed 
in the report submitted to the French National Assembly. 

Thus two additional institutions—EEC and Euratom— 
have been added to those already existing in Western Europe 
—ECSC, OEEC, Council of Europe, and Western European 
Union. All of them function with an almost complete ab- 
sence of coordination. This situation has been a matter of 
concern to some governments and several recent proposals 
for streamlining have been advanced. The United Kingdom, 
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for example, suggested the amalgamation of all European in- 
stitutions in order not to accentuate the growing gulf be- 
tween “little Europe” and “big Europe.” France proposed 
the creation of a European General Assembly that would 
serve as a bridge connecting all the institutions and to which 
members of the various Assemblies now in existence would 
belong automatically: each of these Assemblies would then 
become a kind of specialized standing committee of the 
General Assembly. These ideas are interesting, but any 
marked progress in such a direction will be very difficult 
to achieve in the near future. 

Under these conditions, only “the six’ will be called 
upon to take real decisions, and European integration, if 
it is achieved, will be comprehended within this narrow 
framework. Will the organs of EEC function without major 
clashes? Before answering this question, it would be appro- 
priate to look at the tasks entrusted to these organs. 


343 








Implementation of the Common Market 


7 PRINCIPAL GOAL OF THE EUROPEAN COMMON MARKET 
is the creation of a substantial area within which goods, 
people, services, and capital can circulate with increasing 
freedom. To achieve it, the Treaty provides for the creation 
of a customs union among the member countries, the elim- 
ination of quantitative restrictions on imports, as well as 
the progressive relaxation of barriers to the movement of 
people and capital. 

One of the most notable features of the Treaty is that 
it sets up a timetable for the introduction of these measures. 
Although this timetable is less rigorous than that recom- 
mended by the experts, it is still relatively precise. It pro- 
vides for a twelve-year transitional period, divided into three 
four-year stages during each of which there is a specified 
“group of actions which shall be undertaken and pursued 
concurrently.” The passage from one stage to the next is 
governed by various conditions and the Council has a cer- 
tain latitude. However, the transitional period, which began 
1 January 1958, may not be extended beyond fifteen years 
for most of the areas covered by the Treaty. At the end of 
this period, the Common Market will become a reality 
(Article 8). 


The Customs Union 


The creation of the customs union involves progressive 
abolition of customs duties between the member countries 
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and adoption of a common external tariff. It should be noted 
that, as regards relations among member states, agreement 
for elimination of duties on exports was reached with little 
difficulty. Such duties are to be eliminated not later than 
the end of the first stage—that is to say, from four to six 
years after entry into force of the Treaty (Article 16). The 
question of import duties proved much thornier because 
of the problems created by differences in the tariff levels of 
the member countries. France and Italy have much higher 
tariffs than Germany and particularly than the Benelux 
countries. Uniform reductions would thus have varying im- 
pact according to the country and in some would be tanta- 
mount to a complete abandonment of any tariff barriers. 
For this reason, the solution adopted, although simple in 
appearance, takes into account special cases that might arise. 

The first provision (Article 12) forbids the imposition 
of any new customs duties and any increase in existing duties. 
The next five Articles (13-17) prescribe the conditions for 
the progressive reduction of duties in force on | January 
1957. The stages of this reduction, as well as the progress 
to be achieved during each step, are minutely described 
(Article 14). The goal to be achieved by the end of the first 
stage is at least a 25 per cent reduction of the duty on each 
product; by the end of the second stage this reduction will 
attain 50 per cent, and will be completed with the termina- 
tion of the transitional period. Duties levied for purposes 
of revenue rather than for protection will also be reduced 
or at least replaced by non-discriminatory internal taxes 
(Articles 17 and 95). 

The effect of this progressive lowering of tariff barriers 
would not be very significant if each of the member states 
were allowed to continue to protect its own producers 
against foreign competition by means of import quotas. 
Accordingly the Treaty prescribes the gradual abolition of 
this practice. Notable progress in dealing with quantitative 
restrictions as they affect intra-European trade has already 
been achieved by OEEC, but this could be undone at any 
moment. 
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It is the intention of EEC to set in motion an irrever- 
sible evolution in this sphere as well. By the end of the 
transitional period, no quantitative restrictions should be in 
existence within the Common Market. From the entry into 
effect of the Treaty, all new quantitative restrictions are pro- 
hibited (Articles 31 and 32); the suspension of trade liberal- 
ization, such as that reported by the French government to 
its OEEC partners in June 1957, a few weeks prior to the 
ratification of the EEC T-eaty by the National Assembly, 
cannot be undertaken unilaterally unless there is a ‘‘sudden 
crisis in the balance of p.\ ents” when the escape clause 
in Article 109 may be invoked. Even in this instance, the 
Council may decide by the qualified majority that the state 
concerned should modify, suspend, or abolish the protective 
measures adopted.’ 


For the progressive enlargement of quotas, as well as for 
the lowering of tariff barriers, a timetable has been estab- 
lished (Article 33). One year after the entry into force of 
the Treaty, all bilateral quotas are to be converted into 
“global quotas,’’ open without discrimination to all other 
member states. By the end of ten years each quota should 
at least be equal to 20 per cent of the national output. In 
order to accelerate the process, the Council may increase the 
percentages fixed for each annual expansion of quotas. Dur- 
ing the first stage such a decision requires a unanimous vote, 
and in subsequent stages the qualified majority. If, during 
the course of any two successive years, imports of a given 
product are less than the quota opened, the country con- 
cerned must abolish the quota. 


The purpose of these provisions is to increase the quotas 
progressively until they no longer have any effect. But with- 
out regulation of government trading, the provisions would 
be ineffective in a region of the world where public bodies 
or agencies strictly controlled by the government—public 


17 Since the Council normally acts only on a proposal or opinion of the Com- 
mission, Council action as referred to in this article is assumed to have been 
preceded by such a proposal or opinion, unless otherwise specified. 
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monopolies and enterprises, import groups—intervene ac- 
tively in international trade. This is true notably in France, 
Germany, and Italy. Therefore Article 37 stipulates that 
member states should “progressively adjust any State monop- 
olies of a commercial character in such a manner as will 
ensure the exclusion, at the date of expiry of the transi- 
tional period, of all discrimination between the nationals 
of Member States in respect of conditions of supply or mar- 
keting of goods.’ The rules apply to “any body by means 
of which a Member State shall de jure or de facto either 
directly or indirectly control, direct or appreciably influence 
importation or exportation between Member States.” 

As a matter of fact, these provisions are not very explicit, 
and government trading is one of the areas in which the 
member states need to have the greatest confidence in the 
good faith of their partners. When the acquisition of cer- 
tain goods is entrusted to public or semi-public monopolies, 
the decision to buy is tantamount to establishing a quota. 
Professor Jean Meynaud notes that, from the point of view 
of the Treaty, the elimination of government trading is as 
important as the suppression of quantitative barriers to 
commercial trade." 

Also in Article 37, a special provision relating to agri- 
culture is worth noting, for it indicates the protective status 
that this enjoys. In the case of a monopoly accompanied by 
regulations “designed to facilitate the marketing or the val- 
orisation of agricultural products,” the Article must be ap- 
plied in such a way as to ensure that “equivalent guarantees 
are provided in respect of the employment and standard of 
living of the producers concerned, due account being taken 
of the timing in respect of possible adjustments and of ne- 
cessary specialisations.” 


The Common Tariff 


If EEC had sought only to facilitate trade among its 
members, its efforts would have followed classical lines and 


18 Jean Meynaud, op. cit., p. 9. 
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would merely have complemented those of GATT and 
OEEC. The uniqueness of the Community lies in the fact 
that it establishes among its members a real customs union 
within which all goods circulate freely; this means the adop- 
tion of a common external tariff. It is this that distinguishes 
EEC from a free trade area in which the participants main- 
tain their external tariff and within whose boundaries only 
the goods originating in the zone can circulate freely. 

Among the members of EEC, the Benelux countries— 
free traders already possessing very low tariff barriers—were 
anxious to have a common tariff established that would open 
Western Europe widely to international trade. The other 
three countries, however, insisted on the adoption of a high 
tariff, at least at the outset. France, fearing foreign competi- 
tion as well as an aggravation of its balance of payments 
problem, would have liked to see for each product the estab- 
lishment of a common tariff even higher than the existing 
tariff of any member state. The experts apparently believed 
that it would be advisable, in negotiating with states out- 
side the Community, to be in a position to make concessions; 
thus the final compromise was a relatively high tariff. The 
experts may also have thought that a high tariff might bring 
about an increase of United States investments in the Com- 
mon Market countries, some United States manufacturers 
wanting to produce there rather than lose their customers. 

The method adopted for calculating the tariff is a sim- 
ple one: “The duties under the common customs tariff shall 
be at the level of the arithmetical average of the duties ap- 
plied in the four customs territories covered by the Commu- 
nity” (Article 19). The four customs areas are the Benelux 
countries, France, Germany, and Italy. This method makes 
it possible to arrive at a higher average than if the relative 
size of the total foreign trade or of the imports of each area 
had been used as the basis. In both these cases the weight 
of Benelux would have been more than twice that of Italy. 
Several exceptions in Article 19 to the general rule of the 
arithmetical average further contribute to raising the com- 
mon customs tariff. 
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It should be noted, however, that for a number of prod- 
ucts mentioned on four special lists appended to the Treaty, 
maximum duties of 3, 10, 15, or 25 per cent according to 
the list are set, even if the arithmetical average of current 
duties is higher. In addition to these four lists, arrived at 
through strenuous negotiations, other lists prescribe com- 
mon duties already applicable, or enumerate products for 
which no agreement has been reached. Member countries 
are required to reduce progressively, by precisely stipulated 
stages, the gap between the duties now actually in force for 
third countries and the common customs tariff. The latter 
must be applied in its entirety not later than the end of 
the transitional period (Article 23). 

Thus, the decrease in duties by France, Western Ger- 
many, and Italy will coincide with a greater and more rapid 
increase in the Benelux countries. Since duties within the 
Community will be lowered at the same time, the overall 
effect will be discrimination against countries outside EEC 
in contravention of the most-favored-nation principle. This, 
of course, is the normal aim of any customs union; the meth- 
ods of establishing this one, however, raise the question of 
its compatibility with the regulations of GATT to which 
the members of the Community belong. 

Although GATT does not forbid the formation of cus- 
toms unions, it does lay down two conditions of differing 
importance. The first stipulates that such a union must come 
into existence “‘within a reasonable length of time”; the 
twelve-to-fifteen-year transitional period can undoubtedly 
be considered as fulfilling this requirement. The second con- 
dition is that the common tariff of a customs union shall 
not have a general incidence heavier than the individual 
tariffs which it replaces.’® The signatories of the EEC Treaty 
maintain that the sum of the duties levied by “the six” in 
applying the common tariff will not represent a higher per- 
centage of the total value of the Community’s imports than 
did the sum of the duties levied by the separate states taken 


19 General Agreement on Tariffs and Trade, Article XXIV. 
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together. GATT has not yet expressed an opinion on this 
interpretation or even on the accuracy of the statement. Nor 
has it commented on the provisions relating to agricultural 
products. The essence of the problem is whether the estab- 
lishment of the Common Market signifies a retrogression as 
regards efforts to stimulate trade on a global basis. The reply 
to this question by partisans of the Community is that even 
if there is a temporary retrogression, the acceleration of eco- 
nomic progress within EEC will lead to an increase of trade 
with the rest of the world. Such a development is undeniably 
a possibility, although far from certain. 


Regulations for Industry and Agriculture 


The general character and severity of the provisions de- 
scribed above—the application of which might lead to seri- 
ous disturbances in the economies of the six countries— 
are substantially weakened by a whole series of special 
clauses. On the one hand, these tend to eliminate advan- 
tages arising from differences in the operation of industries 
in the various countries, and, on the other, to permit the 
maintenance of very extensive protection of agriculture. 
France demanded and eventually obtained provision in the 
Treaty for progressive harmonization of social benefits, to 
bring them more or less into line with the high levels ob- 
taining in France. The grounds for the French insistence 
were its high wage scale—a situation that has been sharply 
modified by devaluation of the franc in August and October 
1957—the cost of compulsory social services, and the heavy 
tax burden on French industry. The provisions relating to 
the harmonization of social legislation will be discussed 
later,” but it should be noted here that the Treaty calls 
for the ultimate harmonization of tax legislation, particu- 
larly in the field of indirect taxation (Article 99), as well 
as harmonization of “such legislative and administrative 
provisions of the Member States as have a direct incidence 
on the establishment or functioning of the Common Mar- 
ket.” Directives of the Council on this last must be adopted 





20 See pp. 367-69. 
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by unanimous vote (Article 100). Maintenance of the right 
of veto sharply undermines the effectiveness of this pro- 
vision. 

All the members of the Common Market agreed from 
the beginning of the negotiations that agriculture should, 
because of its very nature, be the object of special provisions. 
The most rational solution, and one that was considered, 
would have been.a real coordination of agricultural produc- 
tion in order to ensure for the Community as a whole the 
optimum utilization of resources. Although this was not 
attained, the text of the Treaty still maintains that “the 
functioning and development of the Common Market in 
respect of agricultural products shall be accompanied by the 
establishment of a common agricultural policy among the 
Member States” (Article 38). Moreover, Article 40 stipu- 
lates that ‘‘Member States shall gradually develop a common 
agricultural policy during the transitional period and shall 
establish it not later than at the end of that period.” How- 
ever, very diverse methods for achieving this are listed and 
there is no clear statement concerning the desirable ap- 
proach. In accordance with the Treaty, a conference of mem- 
ber states is scheduled to be convened shortly. to compare 
their agricultural policies, principally by listing their re- 
sources and their needs. Within two years, the Commission 
is supposed to submit proposals for the development and 
implementation of a common agricultural policy, including 
the substitution of a common agricultural organization for 
existing national organizations (Article 43). It is thus clear 
that in this field not only the solution but even the state- 
ment of the problems has been postponed. The only rela- 
tively concrete provisions deal with the fixing of minimum 
prices and the organization of a system of preferential pur- 
chasing. 

In regard to minimum prices, the Treaty allows the 
maintenance of almost unlimited protection. During the 
transitional period, every member state may apply to cer- 
tain products, without discrimination and in place of quotas, 
minimum prices below which imports may be temporarily 


351 





suspended or reduced, or made subject to the condition that 
the price shall be above the minimum for the product in 
question (Article 44). 

It is true that now that the Treaty has come into effect 
the Council is required to develop objective criteria for the 
establishment and determination of a system of minimum 
prices. The criteria are to take account of the cost of pro- 
duction as well as “the need for promoting both the progres- 
sive improvement of agricultural operations and the adjust- 
ments and specialisations necessary within the Common 
Market.” There shall also be a procedure for revising the 
criteria “in order to take into account and accelerate techni- 
cal progress and in order progressively to approximate 
prices” (Article 44). These criteria are to be established by 
the Council within the first three years; but, until the begin- 
ning of the third stage, decisions affecting the criteria must 
be taken by unanimous vote. During the third stage the 
unanimity rule is to be replaced by that of the qualified 
majority. Only after the end of the transitional period may 
the Council decide by a simple majority the system to be 
applied within the framework of a common agricultural 
policy. 

Pending the development of some form of common or- 
ganization of agricultural markets, a system of preferential 
purchasing has been set up. The Treaty provides for the 
conclusion during the first stage of long-term agreements or 
contracts between exporting and importing countries. These 
agreements are to cover those products for which in certain 
member countries organized markets already exist designed 
io guarantee to national producers a sale of their production, 
and for which in other member countries there is a need 
of imports (Article 45). 

In regard to quantities of goods to be exchanged, the 
base is to be the average volume of trade in each product 
between member states during the three years prior to the 
entry into force of the Treaty. The agreements shall provide 
for an increase in that volume within the limits of existing 
requirements, bearing in mind traditional trade currents. 
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This means, in effect, a consolidation of exchanges at the 
present level with some possibility of increase. 

Prices are negotiated between the interested parties, 
but there is one extremely important stipulation: agree- 
ments must enable all producers within the Community to 
dispose of the agreed quantities at prices coming progres- 
sively closer to those paid to national producers in the home 
market of the purchasing country. Given the subsidies en- 
joyed by agriculture in the member countries, which make 
the price generally higher than the world price, these pro- 
visions favor the exporting countries very appreciably. 

Moreover, the Council may authorize member states to 
grant assistance for the protection of enterprises handicapped 
by structural or natural conditions or coming within the 
framework of economic development programs (Article 42). 
This provision, which is hardly compatible with the goal 
of maximum use of resources, reflects the strength of na- 
tional points of view, that is to say, of important electoral 
groups. As compensation, however, an entry charge may be 
levied on products that are the object of any national market 
organization or internal regulation affecting the competitive 
position of a similar product in another member state—in 
other words, all aid granted to a national product (Article 46). 

Taken as a whole these provisions will have the effect 
of establishing a preferential zone within Western Europe 
from which virtually all cheaper agricultural products of 
countries outside the Community will be excluded. The 
principal beneficiaries of this situation will be France and 
the Netherlands which will be assured prices for a number 
of their agricultural products that will be higher than that 
prevailing on the world market. Members of the Commu- 
nity will have recourse to non-Community producers only 
after the stocks of the Community have been exhausted; the 
effects of this will be enhanced by the fact that the pro- 
visions of the Treaty apply to a certain number of overseas 
territories, whose products can ‘thus compete in the markets 
of the Community with those of territories having no links 
with members of the Community. 
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However, application of this highly protectionist system 
will result in increased prices for many users of agricul- 
tural products. To the extent that they are exporters, this 
will put them at a disadvantage on the external markets. 
Therefore, Article 45 provides two possible solutions: either 
prohibition of barriers to imports of raw materials from third 
countries for the manufacture of products to be exported 
outside the Community, or—if the Council acting on its 
own initiative so decides unanimously—compensation for 
the loss sustained by import users because of the price on the 
world market. 


Free Movement of Economic Factors 


The chapter of the Treaty that deals with the free move- 
ment of capital (Articles 67-73) is particularly vague. In 
fact it is limited to an expression of wishes and desiderata 
rather than being a formulation of binding regulations. 
There is only one specific obligation: by the end of the first 
stage, Current payments connected with capital movements 
among member states—that is to say, the transfer of the in- 


come of this capital—must be freed from all restrictions 
(Article 67). 

The ultimate goal is stated in general terms and is sub- 
ject to interpretation. According to Article 67, 


Member States shall, in the course of the transitional period 
and to the extent necessary for the proper functioning of the 
Common Market, progressively abolish as between themselves 
restrictions on the movement of capital belonging to persons 
resident in Member States and also any discriminatory treat- 
ment based on the nationality or place of residence of the parties 
or on the place in which such capital is invested. 


Directives concerning implementation of this Article are to 
be issued by the Council by unanimous vote during the first 
two stages and by the qualified majority subsequently (Arti- 
cle 69). In addition, member states shall grant exchange per- 
mits “in the most liberal manner possible” (Article 67) 
and also “‘shall endeavour to avoid introducing within the 
Community any new exchange restrictions” (Article 71). 
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Finally there are escape clauses which further attenuate 
the force of these provisions. In case of transfers contrary to 
the rules of one of the member states, the state concerned, 
after consultation, may take steps to overcome these difficul- 
ties. However, if the measures taken restrict unnecessarily 
the free movement of capital within the Community, the 
Council may decide by the qualified majority, that the state 
concerned shall abolish such measures (Article 70). More- 
over, if capital movements interfere with the operation of 
the capital market in one of the member states, the Com- 
mission itself may directly authorize the state concerned to 
take certain specified measures. This authorization, however, 
may be revoked by the qualified majority vote of the Coun- 
cil. The member state in difficulty may take such measures 
on its own initiative in an emergency, provided that it in- 
form the Commission and the other member states at least 
as soon as the measures go into effect. However, in such a 
case, the Commission may decide to modify or abrogate 
them (Article 73). | 

A study of these provisions of the Treaty reveals the 
extremely great prudence of the negotiators. There were 
two reasons for this. The first stemmed from uncertainties 
concerning future economic development within the Com- 
munity. Countries with very limited capital resources, such 
as France and Italy, feared lest Germany’s more rapid eco- 
nomic progress, growing need for capital, and more favor- 
able openings for investment, lead to a draining off of their 
national savings into German investments. This preoccupa- 
tion naturally made them cautious. 

The second reason concerned the balance of payments 
of the member countries. There are significant gaps in the 
Treaty regarding measures to be taken to redress a deficit 
balance. It is therefore natural that a liberal use of escape 
clauses is permitted. This question will be considered fur- 
ther in connection with problems of coordinating the finan- 
cial policies of the member states.”4 


21 See p. 362. 





As soon as the Treaty came into effect, all discrimina- 
tion was to be abolished by each member state in regard to 
the supply of services such as banking, insurance, and profes- 
sional services by companies and other legal persons and 

nationals of other member states (Articles 58 and 65). These 
services include commercial industrial activities and those 
of the liberal professions (Article 60). All restrictions on 
nationals of member states are progressively to be abolished 
during the transitional period and, by unanimous decision 
of the Council, this provision may be extended to cover serv- 
ices provided by nationals of third states who are resident 
within the Community (Article 59). No new restrictions 
may be imposed on freedom with respect to the supply of 
services once the Treaty enters into effect (Article 62). 
During the first two years, it is the duty of the Commission 
to propose to the Council a general program for the abol- 
ition of restrictions on the free supply of services. Before the 
end of the first stage, the Council shall determine the pro- 
gram by unanimous vote after consultation with the Eco- 
nomic and Social Committee and with the Assembly. Priority 
is to be accorded to lowering costs of production and to fa- 
cilitating the exchange of goods within the Community 
(Article 63). Nevertheless, ‘the liberalisation of banking 
and insurance services connected with movements of capi- 
tal shall be effected in harmony with the progressive liberal- 
isation of the movement of capital” (Article 61). 

Special provisions govern transport services, which pose 
particular problems both because of their intrinsic impor- 
tance in the achievement of the Common Market and be- 
cause of their juridical status since the railroads are govern- 
ment operated. Moreover, the high cost of transport has 
been a major obstacle to the free movement of goods. 

In a flight of wishful thinking, Article 74 declares that 
the goals of the Treaty are to be pursued ‘“‘within the frame- 
work of a common transport policy.”” In point of fact, this 
common policy is limited to the establishment of common 
regulations applicable to international transport and relat- 
ing to the conditions under which non-resident transport 
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operators may be allowed to participate in the national trans- 
port of a member state. This is a far cry from the elabora- 
tion of a common transport policy. Furthermore, these com- 
mon regulations require a unanimous vote by the Council 
during the first and second stages and the qualified majority 
thereafter. The unanimity rule also applies throughout the 
transitional period and even afterwards to 


provisions which relate to the principles governing transport 
and the application of which might seriously affect the standard 
of living and the level of employment in certain regions and 
also the utilisation of transport equipment . . . due account 
being taken of the need for adaptation to economic develop- 
ments resulting from the establishment of the Common Market. 
(Article 75) 


Moreover, those subsidies “which meet the needs of trans- 
port co-ordination or which constitute reimbursement for 
certain obligations inherent in the concept of a public util- 
ity shall be deemed to be compatible with this Treaty” (Arti- 
cle 77). “Any measure in the sphere of transport rates and 
conditions, adopted within the framework of this Treaty, 
shall take due account of the economic situation of carriers” 
(Article 78). This amounts to excluding in advance any 
real European coordination. 

If the drafters of the Treaty were modest in the field 
of coordination, they were nevertheless determined regarding 
the elimination of forms of discrimination. The maintenance 
of different transport rates and conditions, based on country 
of origin or destination of produce, is to be abolished before 
the end of the second stage. Within two years after entry 
into effect of the Treaty, regulations for this purpose are 
to be established by the Council, acting on the qualified 
majority vote after consultation with the Economic and 
Social Committee (Article 79). Finally it is provided that 
charges by carriers for the crossing of frontiers shall not 
exceed a “reasonable level” (Article 81). 

It should be noted that these provisions apply solely to 
transport by rail, road, or inland waterway. As to air and 
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sea transport, the Treaty merely provides that, because of 
their international character, the Council—without prior ac- 
tion by the Commission—may decide by unanimous vote 
to what extent and by what means appropriate measures 
might be taken (Article 84). 

To obtain maximum benefit from the customs union 
and particularly in order to profit fully by the savings accru- 
ing from the enlarged market and from specialization, it 
is essential that there be free movement of all factors of 
production, including labor. The drafters of the Treaty 
were well aware of this prerequisite and of the precedents 
of Benelux and of the Coal and Steel Community. 

Thus Articles 48-51 dealing with the free movement of 
labor require little comment. ‘““The free movement of work- 
ers shall be ensured within the Community not later than at 
the date of the expiry of the transitional period.” Measures 
are to include “the abolition of any discrimination based on 
nationality between workers of the Member States as re- 
gards employment, remuneration and other working condi- 
tions” (Article 48). This freedom involves the right to move 
freely within the territories of the member states—but only 
to accept offers of employment. The qualification is of con- 
siderable importance—it is designed to stop the movement 
of unemployed workers seeking jobs, which might result in 
lowering the wage scale in those countries not short of man- 
power. An exception is made for civil service jobs which 
undoubtedly will continue as at present to be open only 
to the nationals of the state concerned. 

The Council is charged with adopting, immediately aft- 
er entry into effect of the Treaty, the measures necessary 
for progressive achievement of the free movement of workers 
(Article 49). However, in contrast to ECSC, a timetable 
is not specified in the EEC Treaty for completion of the 
objective. Provision is also made for extending social service 
benefits to migrant workers (Article 51). 

What is the actual situation regarding the labor market 
in the Community? It should be noted that the Treaty pro- 
visions concerning workers do not apply to Algeria, legally 
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a part of France (Article 227). The exclusion of Algerian 
workers” from the benefits of freedom of movement was 
agreed to by the French government without any clarifica- 
tion of the criteria to be applied, such as place of birth or 
residence. The Algerians, however, are French citizens and 
the movement of persons between metropolitan France and 
Algeria is even at the present time subject only to police 
control; no effort is made to protect the metropolitan French 
labor market. Algeria will continue to have a growing labor 
surplus that, no doubt, will come to look for work in France, 
regardless of the eventual status of Algeria. 

Apart from this immigration from North Africa, France 
is also placed in a somewhat contradictory position by the 
fact that it is still afraid of losing manpower to Germany, 
and at the same time it fears an influx of Italian manpower. 
Thus France has tended to adopt a narrow approach to this 
question. By far the strongest proponent of freedom of 
movement for labor is Italy, which hopes that some of its 
partners will absorb part of its unemployed labor. As for 
Germany, where the number of unemployed is decreasing, 
the process of expansion will doubtless result in a need for 
manpower that cannot be filled by its own population, which 
will probably remain static during the next fifteen years. 

Without establishing precise regulations, the Treaty 
does provide a framework within which the movement of 
workers can, if desired, be made freer. The real question is 
whether there will be an increase in the geographic mobility 
of European workers despite a tradition to the contrary. 
The example of Benelux where workers in the Netherlands 
proved amazingly resistant to the attraction of high Belgian 
salaries may not be relevant when it comes to unemployed 
Italians. 

In the same spirit Articles 52-58 provide growing free- 
dom for nationals of the member countries to carry on non- 


22 Article 227 of the Treaty does not include free movement of labor as among 


the categories of Treaty provisions immediately applicable to Algeria and the 
French overseas departments. 
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wage-earning activities and to establish agencies, branches, 
or subsidiaries anywhere within the Community. Any new 
restrictions on the right of such establishment are forbidden, 
and before the end of the first stage the Council is to lay 
down by unanimous agreement, after consultation with the 
Economic and Social Committee and the Assembly, a gen- 
eral program for the abolition of existing restrictions (Arti- 
cle 54). 

Thus by the end of the transitional period, the econ- 
omies of the six countries will constitute a relatively uni- 
fied market sheltered by a common tariff barrier, within 
which goods, people, services, and capital—aside from the 
special case of agricultural products—will enjoy extensive 
freedom of movement. The achievement of this Common 
Market will obviously pose a large number of problems. 
The Treaty has established the rules and the instruments 
of common policy that we shall now examine. 





Coordination of National Policies 


MPLEMENTATION OF THE COMMON MARKET WILL ENCOUN- 
i difficulties that the Treaty negotiators foresaw, espe- 
cially regarding the adaptation of industrial enterprises, 
whole regions, or even entire countries. Thus the Treaty 
contains a number of provisions designed either to meet 
these real problems or, more modestly, to leave solutions 
for future negotiation in order to facilitate ratification. 


Coordination of Economic Policies 


The importance of coordinating the economic policies 


of the members of the Common Market was certainly not 
overlooked by the drafters of the Treaty; there is no reason 
to believe that they were partisans of absolute free trade 
as conceived by Nineteenth Century theoreticians. The vast 
economic regions of the Twentieth Century—the Soviet 
Union and the United States which the proponents of eco- 
nomic unification have sought to emulate—are subject to 
strong central controls. Thus the fact that there are gaps in 
the Treaty on this question is evidence of serious disagree- 
ments. 

We have already seen that in two sectors—agriculture 
and transport—coordination at the intergovernmental level 
was mentioned but postponed. In regard to other sectors, 
the long-range coordination that would appear to be re- 
quired by the Common Market is not even mentioned in 
the Treaty. 

The Treaty proclaims that member states “shall con- 
sider their policy relating to economic trends as a matter 
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of common interest. They shall consult with each other and 
with the Commission on measures to be taken in response to 
current circumstances” (Article 103). Such measures must 
obtain the unanimous vote of the Council. This is tanta- 
mount to saying that the Community has no power to im- 
pose any common economic policy on its members. 

The same is true as regards financial and monetary 
questions. Statements of principle are couched in reassur- 
ing terms: 


Each Member State shall pursue the economic policy necessary 
to ensure the equilibrium of its overall balance of payments 
and to maintain confidence in its currency, while ensuring a 
high level of employment and the stability of the level of prices. 
(Article 104) 


This presupposes that a goodly number of problems have 
already been solved. “Each Member State shall treat its 
policy with regard to exchange rates as a matter of common 
interest’”’ (Article 107). But all the Treaty provides by way 
of implementation is for consultation in a Monetary Com- 
mittee (Article 105), for “mutual assistance” if a member 
state is in difficulty or if there is a crisis in its balance of 
payments (Article 108), and finally and doubtless more effec- 
tively, for provisional adoption by the state concerned of 
necessary measures of safeguard (Article 109). Since no spe- 
cial institution has been created, settlements will continue 
to be made through the European Payments Union. Thus 
in this field no progress has been achieved. The question 
then is whether the Common Market can function in the 
absence of any common economic and monetary policy. 
Having pledged themselves nevertheless to ‘‘facilitate 
the economic expansion of the Community through the 
creation of new resources,” the member countries decided 
to create a great financial institution—the European Invest- 
ment Bank. But the Bank, it should be stressed, is in no 
way a European central bank. Without a common economic 
policy such a bank would have no function. The objective 
of the Bank is to contribute to “the balanced and smooth 
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development of the Common Market in the interest of the 
Community.” It is supposed to facilitate the financing in 
any part of the economy not only of “projects of common 
interest to several Member States” but also of “projects for 
developing less developed regions” or ‘“‘projects for modern- 
izing or converting enterprises or for creating new activities 
which are called for by the progressive establishment of the 
Common Market where such projects by their size or nature 
cannot be entirely financed by the various means available 
in each of the Member States” (Article 130). A special 
protocol annexed to the Treaty contains the Statute of the 
Bank. According to Article 4 of that protocol, the Bank is 
to have a capital of “one thousand million units of account” 
—each unit being equivalent to $(U.S.)1. Twenty-five per 
cent of the subscription is to be paid by the member states 
within 30 months after the entry into effect of the Treaty. 
Subscriptions have been apportioned on the following basis: 
France, 30 per cent; Germany, 30 per cent; Italy, 24 per 
cent; Belgium, 8.65 per cent; the Netherlands, 7.15 per cent; 
Luxembourg, 0.2 per cent. The Board of Directors may, if 
necessary, require payment of the whole of the subscribed 
capital. 

In the light of the economic resources of the six coun- 
tries with gross annual investments in the neighborhood of 
$20,000,000,000, a capital of between $250,000,000 and 
$1,000,000,000 is extremely modest. The Bank can augment 
its resources by recourse to the capital markets, but in the 
six countries the potentialities of these are rather limited 
and it is unlikely that large amounts of capital could be 
mobilized in this way. This is borne out by the experience 
of ECSC. Even more serious, however, is the doubt that sur- 
rounds the purpose of the Bank. If its principal objective 
is to finance the development of southern Italy, that is to 
say, to transfer capital to that member of the Community 
most in need of it, this should have been made clear. There 
is in fact a serious danger that other member countries will 
try to use the resources of the Bank to finance investments 
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in their own underdeveloped areas. Such a sprinkling would 
be completely ineffective. 

The only sector in which, by force of circumstances, 
more effective coordination can be anticipated is commer- 
cial policy. The progress achieved toward a common external 
tariff will make indispensable the adoption of a common 
commercial policy. Thus the Treaty requires member states 
during the transitional period to coordinate their commer- 
cial relations with third countries, to seek to adjust tariff 
agreements in force with such countries, and to secure the 
greatest possible uniformity of their lists of liberalization 
(Article 111). Subsidies of exports to third countries are 
also to be brought into harmony one with another before 
the end of the transitional period “to the extent necessary 
to ensure that competition between enterprises within the 
Community shall not be distorted” (Article 112). 


Equalization of Operating Conditions 


Concerned with increasing the degree of specialization 
and the productivity of the economic factors in the mem- 
ber countries through the opening of the Common Market, 
the Treaty negotiators doubtless sought to combine a maxi- 
mum of coordination with a maximum of competition. In- 
sofar as coordination is concerned, the Treaty provisions 
are discouraging; the solution adopted in regard to competi- 
tion was probably inevitable. 

Even the progressive demolition of the protective walls 
behind which European economies have functioned for 
many years threatened to bring into competition enterprises 
enjoying very different advantages, both natural and institu- 
tional, from one country to another. Brute logic would have 
required that this competition be allowed to take place and 
that the equalization of operating conditions be achieved as 
a consequence of the play of competitive forces within the 
unified market. But for many economic, sucial, and political 
reasons such a solution, involving large-scale displacement of 
factors and of trade channels, could not even be envisaged. 
Instead, primarily at the insistence of the French govern- 
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ment, the six countries accepted, as an objective to be reached 
during the transitional period, the principle of equalizing to 
a certain extent the costs and the conditions of competition. 
The prescribed series of measures prohibit detrimental agree- 
ments, dumping, or subsidies, and call for greater uniformity 
in fiscal legislation and for harmonization of social policy. 

Also deemed incompatible with the Common Market, 
and therefore prohibited, are 


any agreements between enterprises, any decisions by associations 
of enterprises and any concerted practices which are likely to af- 
fect trade between the Member States and which have as their 
object or result the prevention, restriction or distortion of com- 
petition within the Common Market. (Article 85) 


This prohibition was designed primarily to facilitate sup- 
port of the Treaty by Socialist parties, but nevertheless cer- 
tain exceptions were permitted. It does not apply to agree- 
ments or practices which “contribute to the improvement 
of the production or distribution of goods or to the promo- 
tion of technical or economic progress while reserving to 
users an equitable share in the profit resulting therefrom.” 

Thus the Treaty recognizes that certain cartels may be 
legitimate. None of the six EEC countries has effective legis- 
lation governing cartels and the problems that exist in this 
area are well known. There is no reason to believe—and 
here again the experience of ECSC is far from convincing— 
that EEC can do more than its member states have done on- 
the domestic level. On the contrary, there are strong grounds 
for anticipating an increase in agreements and cartels in the 
six countries since, faced with growing competition, firms 
may respond either by striving to be more efficient or by 
trying to decrease competition. An increase in such agree- 
ments and cartels that results in voluntary specialization is 
not necessarily bad in all respects. If the danger of alloca- 
tion of markets and restrictive practices is inescapable, given 
the habits of European producers, the best safeguard prob- 
ably lies in the stimulus of a widely expanding market rather 
than in the application of repressive measures. 
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Dumping is forbidden within the Common Market 
and the Commission may authorize injured states to take 
such protective measures as it may determine (Article 91). 
The Treaty is less categorical in regard to subsidies. At the 
same time that it prohibits them, it lists a number of excep- 
tions that are or might be compatible with the Common 
Market (Article 92). Three of the exceptions are subsidies 
of a social nature granted to individual consumers, emer- 
gency aid to compensate for damages suffered because of 
natural calamities, and assistance to certain parts of Ger- 
many (notably West Berlin) to compensate for the disad- 
vantages caused by the division of the country. Subsidies in- 
tended to promote the development of regions with a low 
standard of living or under-employment, such as southern 
Italy and perhaps certain sections of central and western 
France, and subsidies intended to promote the execution of 
an important project of common European interest may 
also be deemed compatible. In this area the Commission has 
considerable power since it can require annulment or modi- 
fication, within a given period of time, of any subsidy it 
deems incompatible with the Treaty. Such a decision can be 
revoked only by unanimous vote of the Council (Article 93). 


In regard to fiscal matters, the Treaty lays down the 
principle of non-discrimination. Each member of the Com- 
mon Market is pledged to abolish, no later than the begin- 
ning of the second stage, any internal taxes designed to favor 
indirectly its producers over those of other member coun- 
tries. Exporters may enjoy drawbacks® provided these are 
not higher than the taxes actually levied (Articles 96 and 
97). The Council by the qualified majority must approve 
any assistance to exporters. There is a special protocol that 
authorizes France, under certain conditions, to maintain its 
system of export subsidies and import taxes. The devalua- 
tion of the French franc, which was initiated in August 1957 
and completed in October, has, however, rendered this pro- 


23 In many countries, indirect taxes are refunded to exporters so as to lower 
the cost to the foreign buyer. 
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tocol meaningless. If the devaluation proves insufficient and 
France wants to re-introduce export subsidies, it will prob- 
ably have to open negotiations on this question with its 
partners now that the Treaty has come into effect. 


Harmonization of Social Policy 


Efforts at harmonization have gone furthest in the field 
of social policy. French industrialists believed that the sal- 
ary levels in France and the costs imposed by social legisla- 
tion would make it impossible for them to participate in 
the Common Market unless similar burdens were placed 
upon their competitors. It is difficult to say whether the 
French fears were well founded. The difficulties involved in 
any reliable comparison of costs of production are well 
known. The best studies carried out prior to August 1957 
by international organizations concluded that there was 
an average difference of between seven and ten per cent in 
the overall hourly costs of French and German industries. 
This, it should be pointed out, is less than exists in each of 
the two countries as between different firms and branches 
and sometimes even between different regions. In any case 
the devaluation of the franc has given France at least a tem- 
porary advantage. 

Even though the arguments of the French industrialists 
were somewhat dubious, major concessions to their point 
of view were made in order to get the French Parliament 
to ratify the Treaty. That is why the principle of equal sal- 
aries for men and women must be fully implemented during 
the first stage and maintained thereafter (Article 119). Al- 
though such equality is prescribed in international labor 
conventions, it has never been completely applied anywhere, 
and much less rigorously in Belgium and Germany than in 
France. That is also why Article 120 requires that ‘““Member 
States shall endeavour to maintain the existing equivalence 
of paid holiday schemes.” Furthermore, and this is perhaps 
the most important point, the Protocol Relating to Certain 
Provisions of Concern to France provides that the other 
countries follow French practice concerning overtime pay- 
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ment. In the absence of such uniformity France is author- 
ized to take measures of safeguard. 

The application of these provisions will thus extend to 
the workers of all six countries the benefits of the hard- 
won victories of the French workers. This undeniable social 
progress can be borne without much difficulty by the indus- 
trialists in countries of full employment. The extent of un- 
employment and under-employment in Italy, however, justi- 
fies considerable skepticism as to the realization of the goal 
in that country. 

The drafters of the Treaty feared lest the creation of 
the Common Market result in the closing down of enter- 
prises and consequently, because of the limited geographic 
and occupational mobility in countries other than Italy, re- 
sult in pockets of continuing unemployment even during 
periods of prosperity. Therefore, in order to disarm oppo- 
nents of ratification, it was provided that in addition to the 
European Investment Bank there should be a European So- 
cial Fund, administered by the Commission with the assist- 
ance of a special committee composed of representatives of 
governments, trade unions, and employers’ associations (Ar- 
ticle 124). The object of the Fund is to promote “within 
the Community employment facilities and the geographical 
and occupational mobility of workers’ (Article 123). For 
this purpose the Fund may contribute an amount equal to 
50 per cent of national expenditures to ensure workers pro- 
ductive re-employment through occupational re-training, 
and to provide resettlement allowances or, in certain in- 
stances, unemployment benefits (Article 125). However, 
since the Treaty contains no provision for the financial re- 
sources of the Fund, its potential activities appear to be 
limited. 

Are the provisions described above adequate to ensure 
a satisfactory coordination of national policies that will make 
it possible both to promote the unified development of the 
economies of the six countries and to overcome the obstacles 
to the creation of the Common Market? There are grounds 
for doubt and for considering the provisions to be excessively 
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cautious. Inadequate coordination is probably one of the 
gravest defects in the Treaty. 


Overseas Territories and the Common Market 


The problems posed by the eventual opening of the 
Common Market to goods from overseas territories of mem- 
ber states were not covered in the Spaak Report. At first, 
it seemed that it would be impossible to find an acceptable 
solution for such complex issues within a reasonable amount 
of time. At the Venice Conference, however, Foreign Minis- 
ter Christian Pineau made France’s participation in the 
Common Market conditional upon the inclusion of the over- 
seas territories. As it did not appear feasible to achieve their 
complete integration for the time being, the six delegations 
agreed upon a number of principles governing a transitional 
regime and these were incorporated into the Treaty. A spe- 
cial Implementing Convention, concluded for a period of 
five years, lays down the procedures for participation of 
“the six” in financing economic development and in progres- 
sively liberalizing exchange regulations. The territories cov- 
ered include the following: 


French overseas territories of West and Central Africa (in- 
cluding Togoland and the Cameroons), Madagascar, St. 
Pierre and Miquelon, French Somaliland, New Caledonia, 
and Pacific possessions (Algeria, Réunion, Guadeloupe, Mar- 
tinique, and French Guiana, legally parts of France proper, 
come under the Treaty itself [Article 227], not under the 
protocol for overseas territories) ; 


Belgian Congo and Ruanda-Urundi; 
Somaliland under Italian trusteeship); and 
Netherlands New Guinea.* 

Taken together these provisions bear the marks of a 
dual concern. On the one hand, there is the desire to pre- 
serve the links between the metropolitan countries and 
their dependent territories by enabling the latter to bene- 
fit from the opportunities opening up in the Common Mar- 


24 Annex IV of the Treaty provides the complete list. 
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ket. On the other hand, there is the desire to divide among 
the six countries the investment burden, which has become 
too heavy for France to bear alone. 

Thus the overseas territories will become part of the 
Common Market: 


Member States shall, in their commercial exchanges with the 
countries and territories [overseas], apply the same rules which 
they apply among themselves pursuant to this Treaty. Each 
country or territory shall apply to its commercial exchanges 
with Member States and with the other countries and territories 
the same rules which it applies in respect of the European State 
with which it has special relations. (Article 132) 


The progressive liberalization of exchange restrictions among 
the six European partners will thus redound to the benefit 
of the producers in overseas territories who will enjoy ex- 
panding markets. The Treaty also permits the territories to 
adopt a protectionist policy in the interest of their rapid in- 
dustrialization, on condition of course that no discrimination 
is practiced as among the six European countries. 

In exchange for the opening of the overseas market to 
all producers of the Common Market, the countries with 
no colonial responsibilities have agreed to share in the 
financing of economic and social projects by contributing 
to a Development Fund for the Overseas Countries and 
Territories, which is to be administered by the Commis- 
sion. The Convention setting up the Fund provides that 
“The responsible authorities of the countries and territories 
shall, in agreement with the local authorities or with the 
representatives of the populations of the countries and ter- 
ritories concerned, submit to the Commission any social 
or economic projects for which financing by the Commu- 
nity is requested.”*> Decisions concerning the allocation of 
funds are taken by the Council by an ad hoc majority based 
on the proportional financial contribution of the various 


countries. 
25 Implementing Convention . . . , Article 2. 
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For the five years of its existence, the Convention stipu- 
lates not only the size of the contribution of the participat- 
ing states but also the amount that each country “having 
special relations” with an overseas country or territory shall 
receive. The contributions to be made and to be received 
by each country are shown on Table 2. It should be noted, 
however, that the figures given there are merely the totals 
for the five-year period, while the Convention's figures are 
annual. 


TABLE 2 


CONTRIBUTIONS MADE TO AND RECEIVED FROM 
DEVELOPMENT FUND 


in millions of EPU units of account* 


Contribution Contribution 

Country to be made to be received Total 

France 200.00 511.25 +311.25 
Germany 200.00 oo —200.00 
Belgium 70.00 30.00 —40.00 
Netherlands 70.00 35.00 —35.00 
Italy 40.00 5.00 —35.00 
Luxembourg 1.25 ~ a5 — 1.25 


* 1 EPU unit of account —§$(U.S.)1. 


As will be seen in Table 2, the Fund will operate for 
the sole benefit of France's overseas territories which within 
five years will receive the equivalent of $311,000,000 net or 
130,000,000,000 francs. This is not an insignificant amount. 
However, it should be stressed—as M. Savary made a point 
of doing in his report to the National Assembly—that French 
investments in the overseas countries are in the order of 
250,000,000,000 francs annually. To what extent will the 
relatively modest contribution from the other five, principal- 
ly Germany, to the economic and social development of 
French territories result in some influence or pressure being 
exerted on French colonial policy? While certain French op- 
ponents of the Common Market assert that this is one of the 
most serious dangers of the EEC Treaty, some partisans of 
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the Treaty are convinced that France’s partners can have a 
beneficial influence on a colonial policy that they believe 
must change rapidly. 

In any case, from the point of view of the overseas ter- 
ritories, participation in the Common Market will be ad- 
vantageous. Their economic development and perhaps also 
their political evolution will benefit from the opportunity 
to increase exports to the members of the Community, to 
import more cheaply, and to meet their needs for equip- 
ment more easily. Thus there seems to be no ground for 
the thesis that a European neo-colonialism is replacing the 
old national colonialism. 

Nevertheless, insofar as it is favorable to the economies 
of the overseas territories, this participation has stirred up 
vigorous protests by competing countries, particularly the 
countries and territories of the sterling area. Will the prob- 
lems this creates be solved by bringing into being a free 
trade area much larger than the Common Market and en- 
compassing it? 








The Common Market in a Wider Setting 


OR ITS MEMBERS, THE COMMON MARKET WILL CONSTITUTE 
FE an area in which the growing loosening of exchange re- 
strictions should be generally beneficial. For the rest of 
the world, it represents a new preferential trade area, the 
existence of which could be menacing. Thus the reactions 
to date of foreign countries have been far from complimen- 
tary. | 

The countries of Asia and Latin America in particular 
have been afraid that their products would be driven from 
the markets of Western Europe by similar products from 
the overseas territories of Belgium and France. Thus they 
have been critical of the high tariff barriers that will sur- 
round the Community, of the special provisions for agricul- 
ture, of the inclusion of the overseas countries and terrr 
tories, and of the consolidation of the system of export sub- 
sidies now in force in France. 

As for the Soviet Union, its opposition, based more on 
political than on economic grounds, was expressed in a note 
submitted on 16 March 1957 to the six governments. This 
note asserted that “the activities of Euratom and the Com- 
mon Market will be subjugated to NATO aims, the aggres- 
sive character of which is widely known.” The Soviet gov- 
ernment also claimed that EEC and Euratom would increase 
tensions and jeopardize all-European economic and political 
cooperation, as well as the solution to the problem of Euro- 
pean security. It suggested fields in which cooperation be- 
tween all European countries, irrespective of social regime, 
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could be fruitful.” “The six” disclaimed in their answers 
all aggressive intentions, and insisted upon their determina- 
tion to implement the two Treaties. 

At the intergovernmental level, the Common Market 
has met undisguised hostility in GATT meetings. During its 
session in October and November 1957, GATT took no 
formal position on the Common Market, but the possibility 
at some future time of a condemnation and of retaliatory 
measure cannot be excluded. 


Free Trade Area 


The progress made in negotiating the EEC Treaty led 
the Council of OEEC as early as July 1956 to set up a work- 
ing party with the specific mandate of considering possible 
methods of associating the other members of OEEC, includ- 
ing Switzerland if it so desired, with the Common Market. 
In its report,”” the working party studied the question of a 
free trade area, the nucleus of which would be the Common 
Market, and the other members of which would maintain 
their own customs tariffs vis-A-vis countries outside the area. 
At the same time they would progressively lower tariff bar- 
riers to trade emanating from countries within the area. 
The working party declared that such an arrangement was 
technically feasible. 

The major practical problem stemmed from the fact 
that, in a free trade area, freedom of movement would have 
to be restricted to products originating in the area. Other- 
wise, since there would be no equalization of external tariffs, 


26 The New York Times, 17 Mar. 1957. 
27 Organization for European Economic Co-operation, Report on the Possibil- 
ity of Creating a Free Trade Area in Europe (Paris, Jan. 1957). 


NOTE TO CHART ON FACING PAGE — Figures in the Chart are percentages either of 
intra-trade (based on exports) or of total exports from or imports into the areas indicated 
by the arrows. The width of each arrow is proportionate to the value (in terms of $U.S.) 
of the trade flow represented. Except for the whole free trade area, the area of each circle 
is proportionate to the total value of the exports of the countries concerned. Greece, Portugal, 
and Turkey have been treated specially in the Chart since it is probable that if they join 
the free trade area they will join on terms rather different from those applied to the majority 
of member countries. 

SOURCE : United Nations, Economic Survey of Europe in 1956, Sales No. 1957.11. E.1 (Geneva, 
Economic Commission for Europe, 1957), Chapter IV, p. 7. 
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products from countries outside the area could enter through 
the country having the lowest tariff and then circulate freely 
in all the others. Thus it would be essential that the origins 
of the products traded be clearly stated and that they carry 
a certificate of origin. However, while this would create 
no difficulties concerning products entirely made within the 
area, it would raise questions about the criteria to be adopted 
for products parts of which came from outside. Accordingly, 
the OEEC experts proposed that, in order to determine 
which products in the latter category should be freed from 
restrictions, either of two principles be applied—one based 
on the percentage of value added within the area, the other 
based on the nature of the transformation taking place in 
the area. Application of these criteria would undoubtedly 
raise complex problems, but the experts did not think them 
insoluble. 

The maintenance of separate tariffs affecting countries 
outside the region, which is the essence of a free trade area, 
should normally lead to changes in the flow of trade preju- 
dicial to countries with high tariffs. It therefore seems prob- 
able that the creation of such an area among the members 
of OEEC would tend to bring about greater uniformity of 
tariffs. 

At the time of writing, the negotiations on the free 
trade area have not made any progress. The United King- 
dom seeks to exclude agricultural products, in other words, 
to maintain the system of imperial preferences which guar- 
antees the agricultural products of the Commonwealth a 
preferred position on the British market. But countries such 
as Denmark, France, and Italy, who are not anxious to open 
their domestic markets to British industry without a quid 
pro quo, insist on the inclusion of agricultural products. 
Furthermore, France, having succeeded in obtaining as a 
precondition to its participation in the Common Market 
the harmonization of social policies and practices, is again 
making the same stipulation in regard to the free trade area. 
While recognizing that France can hardly be expected to 
give up its hard-won concessions, such a condition is not 
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likely to be acceptable to all the future members of the 
area. 

Moreover, the fact that Greece, Iceland, Portugal, and 
Turkey—relatively underdevloped countries—are members 
of OEEC would appear to justify the inclusion of spe- 
cial provisions applicable to countries in the process of 
development. These countries, while benefiting from the 
advantages of the free trade area, might be exempted tem- 
porarily from any obligations that were incompatible with 
economic development. 

Finally, it should be noted that the concept of a free 
trade area, considered to be British-inspired, has met the 
determined opposition of the employers’ associations in 
France. These groups see it, perhaps not without some truth, 
as a counter-move to the Common Market which appears to 
British industrialists as a serious menace. In order to over- 
come French objections, the United Kingdom would have 
to make concessions, principally in regard to agriculture. 
This would involve a sharp break with traditional commer- 
cial policy. Such a change would have far-reaching impor- 
tance and the British government at present does not seem 
to be contemplating it. 


Relations With the World Market™ 


In a fairly critical analysis of the plans for a Common 
Market and a free trade area, the United Nations Economic 
Commission for Europe notes that more or less throughout 
the world 


there is fairly widespread apprehension that the new departure 
in western European trading policies may represent the start 
of a retreat to a more protectionist attitude towards imports 
from the outside world, in contrast with the efforts to reduce 
trade restrictions and discrimination affecting imports from 
outside western Europe which have been pursued so far. 


If the free trade area comes into being, about 40 per cent 
of world trade will take place within the framework of 


"28 See Chart, p. 374. 





preferential arrangements, which might lead other countries 
to 


draw together in preferential trading areas of their own; and 
consideration of such a project has, in fact, already been started 
in Latin America. If this tendency were to develop, and if the 
various trading blocs were to become highly protectionist, the 
potential benefits of the Common Market and Free Trade Area 
in western Europe might be significantly reduced.” 


For the members of the Common Market, it is essen- 
tial that their external outlets do not diminish. If the United 
States, for example, were to decrease substantially its im- 
ports, either as a result of a recession or of strengthened 
protectionist policies, conditions in the six countries might 
become so serious that the invocation of the safeguard clauses 
would lead to the breakdown of the Common Market. Thus 
it depends largely on the United States—the dominant econ- 
omy—whether external conditions will bring to nought 
the hopes of a project the achievement of which is bound 
to face many internal obstacles. It also depends on the 
United States whether or not the creation of the Common 
Market signifies a retrogression of world trade. 


Assessing the Future 


It is clearly impossible to make any firm predictions 
concerning an institution subject to such varied and unpre- 
dictable circumstances. It is perhaps worthwhile to review 
the Common Market’s chances of success and the dangers 
that threaten it. One might well say that the future of the 
European Economic Community will be molded, for the 
most part, by its policy makers and that no judgments can 
be passed until it has actually come into operation. This is 
not to say that the policy makers will make or break the 
Community, but rather that, within a given set of external 
conditions, they will to a large extent determine the Com- 
munity’s response to them. 


29 United Nations, Economic Survey of Europe in 1956, Sales No. 1957.II.E.1 
(Geneva, Economic Commission for Europe, 1957), Chapter IV, pp. 21-22. 


378 





The proponents of the Treaty hope that implementa- 
tion will make it possible to accelerate economic progress 
in each of the six member countries through the progressive 
development of a single large market of 160,000,000 people. 
Increased trade within the Common Market will lead, they 
say, to growing specialization and thus to an extension of 
the modern industrial techniques required by mass produc- 
tion. No doubt such specialization will create problems of 
adaptation, but thanks to the precautionary measures that 
have been incorporated in the Treaty—safeguard clauses, 
international investments, and social funds—these can be 
resolved as the need arises. Increased productivity in the 
Common Market as a whole, they argue, will result in raised 
standards of living and consequently in a change in the so- 
cial and perhaps also in the political climate. Moreover, 
this will make possible the lowering of external customs 
tariffs. Far from seeking to be autarchic, the Common Mar- 
ket can be open to the world. Finally, the proponents con- 
clude, economic cooperation will gradually lead to ever 
greater political cooperation because of the requirements of 
the problems posed. Thus, the Common Market will have 
served to open the way for and be the prelude to a feder- 
ated Europe. 

In its general development, this line of reasoning has 
undeniable appeal, but its realism is questionable, particu- 
larly as concerns the adequacy of the means envisaged in the 
Treaty for overcoming the obstacles that will confront im- 
plementation. As a matter of fact, the Treaty, resulting from 
a compromise between those who wanted merely an instru- 
ment for intergovernmental cooperation and those who 
wanted a supranational organization, seems to compound 
the disadvantages of both approaches. 

On the one hand, the Treaty is too flexible to be truly 
effective. There are too many special rules, exceptions, 
and safeguard clauses that can be invoked. If, despite this 
latitude, the Common Market is to fulfill its functions with- 
in a reasonable period of time, the member, countries will 
have to impose on themselves a quite unaccustomed discip- 
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line. Although it must be recognized that France, whose 
delegation was the most insistent on a flexible Treaty, is 
particularly handicapped by its financial commitments in 
North Africa, both military and economic, still it would be 
most unfortunate if France were to invoke the safeguard 
clauses to delay the first measures of Treaty implementation 
scheduled to be undertaken in 1959. 

On the other hand, it may be that negotiators under- 
estimated the problems of adaptation. In setting up a fixed 
timetable, even though they made it possible for govern- 
ments to adhere only partially, they doubtless had in mind 
that governments would hesitate to appear responsible, in 
the eyes of public opinion, for non-implementation of the 
Treaty. Nevertheless, governments may be obliged to in- 
voke the safeguard clauses more often than would be desir- 
able for the success of the project, and the too conspicuous 
or even spectacular nature of such refusals to implement the 
Treaty may result in unwarranted discouragement. 

In any case, the measures provided in the Treaty for 
joint action are not of the same order as the problems that 
may arise. The common institutions such as the European 
Investment Bank and the European Social Fund do not 
appear to have adequate resources. It is particularly serious 
that the question of regulating foreign exchange problems 
was not settled. The declaration of good intentions in the 
Treaty is not enough to give grounds for optimism. 

Lack of a common currency or of multilateral payments 
machinery is nevertheless but one of the visible aspects of 
what may be the fundamental defect in the proposed struc- 
ture. This is the lack of any effective coordinating agency. 
There can be no common economic policy at the Commu- 
nity level without an authority capable of determining and 
enforcing it. While each of the six countries remains master 
of its own economic policy, the means at its disposal that 
can be used freely without violating either the letter or 
the spirit of the Treaty are limited to a considerable extent. 
Under these conditions, any domestic crisis may result in 
recourse to escape clauses. A general crisis, arising for exam- 
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ple from a major recession, might cause the Treaty to be- 
come almost a dead letter. In an era when government re- 
sponsibility in the economic field is generally recognized, 
free trade is not easy to maintain in a region over which 
there is no central control. 

Is it possible that such central control, basic to the 
Common Market’s enduring success, can be brought into 
being in time, as the most ardent European federalists hope? 
It seems unlikely that governments will go further in this 
direction than to make plans. The difficulties encountered 
trying to solve such a relatively minor question as the 
choice of a headquarters for the organs of the Common Mar- 
ket augur ill for the solution of more serious problems such 
as the adoption of a common agricultural policy, the appor- 
tionment of investments, or questions relating to the over- 
seas territories. 

It may be possible to envisage the substitution of some 
less spectacular form of intergovernmental cooperation for 
the cumbersome machinery which will creak far too audibly. 
The Common Market will provide the framework within 


which this cooperation will be negotiated, and within this 
framework any failure would be even more serious because 
of the publicity it would receive. 

Thus, the Common Market appears in the last analysis 
as a gamble that is as much political as economic. It is on 
both levels taken together that its usefulness must be judged. 
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